" feRT Doctiot Mo, 94-3-6CRA]
. 1991 Satetiite Carrfor Rato Ad}ustmm inapplicable. Flrst, there were no fees  criterfa Congress set for our -
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COPYR!GHT ROYALTY mtsum What fo!laws isn discuss!on of ihc " 3station-and network stations,
- . ’ lssues the parﬁe: raised. - - -7+ o ..—respectively, represents a 4:1 reiz)tilo. the
‘37CFRP&rt31O T & gdme ratio that exists In the cable rates.
o . Panel's Apy lication of g Cﬂ The Pane] conclided, “we are not bound

. Of the seven criteria set by CO@%& -inlaw to'continue the 4:1 ratio, * ** *
the Panel found two of them : = royalty parity is only one of several )

eg&blzh&z ?y v?lun.ary ﬂ‘:ggﬁigﬁ°n3'_ »:* consideration.” Panel, p. 32. As a result.
Secon ast fees ptopo - the Pariel sat & network rate of 6 cents,
AGEKCY: Copyﬂght Royalty Tribunal - negotiations were considered by the - - gbout 1.6 cents higher than what a 4:1
‘acTiox: Final rule: Notice of adoption of . Panel to be only beginning poslﬁons and raﬁo would indicate. .

Arbitration Panel's determination. " therefore unusable. 5 . . The camers argued that the 44 rafio
) Of the remaining five criteria’ one - gu
SUMARY: The Arbitration Panel - ) concerned the average cost to cable . i;: {‘t;t::k ﬁ%ﬁfﬁ; :ﬁ:ﬁ;déxx ;x;d

corivened for this proceeding has” " " ‘jygtems of similar service, and. the othet .
determined that the satellit . what - .preserve’l The carriers redsoned that
yalty ra e satellits serler four (Sec. 118(c)(3)D)(I-{iv]) wére L Congress intended parity between the

“ royalty rate shall be raised to 17.5 cent p :
royality rate sha rtalsed to cents  ware called “marketplace” factsrs. The satellite and cable induatriea and that

for independent stations, 14 cents for panel concluded that Congress wanted
syndex-proof independent stations and - _the Pariel.“to conslder approximate ™
8 cents for network and PBS stations. . - average cable cost and the four.: : L
The Tribunal adopts the Panel's decision addmo.ne] Iectom coequaliy Panei p av'arage cable costs. - . :

- The owners; on 'the other hand. argued

and rejects the petitions of both the. . 17, = - . - . . o e
_that the Panel should have adopted a 1:1 -

. this was expressed by Congress’ _
'instrucﬁon to the Panel to look at

- copyright owners and satellite carriérs.~ - The copynght owners azguedﬁlat

. EFFECTIVE DATE: The new rates shall g0 -

- while the Panel sald it would consider- : ': ratio, because of the Tribunal's ruling -
these factors ¢oequally, thatin fact, “the - interpreting Section_ 119 to include .-

“nto effect May 1, 1992, ~ - - <
| FOR FURTHER IFORMATION CONTACT: . | - Bverage cable cost was callculated. and:o. netwoirk cop}rnﬂghtt cl)lﬁ;nem azi; .
" Robert Cassler, General Counsel, - .-, thena discounted marketplacetate wag 3 " participants in satellite royalty .
calculated merely to verify the’ average. " distributions. 56 FR 20414 (May 3, ‘1991).
Copyright Tribunal,-1825 Connecticut . . Th ; ) A
Avsnue, NW.. suite 918; Washington - " ‘cable cost.” Owiners. p.l4 e ownera. \-.Beca\:«ie netwo eopyx;li? tow:]er: ax‘t;‘l
DC 20009 (202) 6064400, - - o gﬁ:ee marS:ea(x;:daceu:e; :/i:i‘;ﬁts_ not gim en:itl blto rectﬁ;gega;zhtz o:nr:xys ﬁea.ed t
SUPPLERENTARY RSFORMATION: In 1068 Cogie"ﬁmefy iheegamem argued that t’;atcf?dl?/;cl’z: should have beenmgu :
Congress created a satellite carrier the Panel gave 100 much weight to the .. " “becorded network signals, and that the
compulsory copyright license for the four marketplace criteria. According to uarter value given network signals in
retransmission of broadcast-signals to. . 4ha carrers “average cable costs, the gable retransn?xsslons was 517 T
“ale“”; dc’;h owle;:tf?;; p;!r:l, S:j ?°$:0 f first consideration under the statute, irrelevant. | . cgally o
- viewin ngres e a roceeding. * buna.
12 cents per subs<riber. per month f"" %}?i?h?rkgoi:&m:gg:z;emiaﬂyng - The Tri : belxeves t_ne Panel was
network stations. - © Y should) asa‘safety net” " - . not bound by exthe':{a 4:1 ratio orali
Congress provided that the rates S 2 ers,h e'x e a e ratio. When the Tribunal issued its
should be adjusted in 1991-92, first by " The Trbunal believes that lha ‘Panel” - Geclaratory ruling concerning network
negotiations, but if they proved - . - ghould be credited with acting as it said - - S2PYTight owners, we did not intend to
unsuccessiul, then by arbitration.. ©itdid. It first developed an average - prejudge any future ratesetting. We
Accordingly, when negotiations did not - cable cost of 17.5 cents. Panel, p.1& - noted that in cable and in satellite, the
succeed. an arbilration panel was. - - Then Jooking at an analogous . © - pay-in may not necessarily correlate to
the pay-out. Therefore, a 1:1 ratio is not

established. The Arbitration Panel held ~ maratptace of four cable networks. t}'e . :
proceedings, and the Panel submitted its . Pane| considered their average actual pﬂ"iﬁf d}fg:::e&we ?g ?:lif;futh?
Teportto t.he Trbunal timeyy o Marc}' % - fees. 23 cents. and subtracted 5 cenly fpr declfaramry ruli 2 (n?ct:yaccount 8o that it -
1992. " - the value of insertable advertising. a was entitlod 1o :ﬁ uat the &1 retio
The Panel determmed thﬂt the - ‘value not available for retransmlitted - )
downward to reflect that network . -

- satellite carrier rates should be raised to
broadcast signals. The Panel concluded ~ copyright owners are entitled to recelve

- Act gave the Tribunal 60 days to review  required, or whether the Panel followed -
< the Panel's decislon and directed the the primary weight to average cable

_ inconsistent with the cmer{a vet forth by not shown by either party that the .
" Congress. . Panel's decision-was clearly - -

17.5 cents for independent stations, 14 thal'a marketplace value of 18 cents for -
.. satellite royalties.

cents for syndex-proof independent " distant signals was reasonable. Panel, p.-
station, and 8 cents for network and PBS 24, Given the closeness of 17.5 cents and | lm:orporatlon of Syndicated Exclumvity
stations. * 18 cents, whether the Panel followed the - Surchargs (Syndex) in the Rate .

Section 11¢(c}(3)(F) of the Copyright - . co-equal weighing that the owners say is .-

-

.When the Panel determined that the
average cable cost for independent

Tribunal to adopt the determination of - ¢pgts that the carters say is required. - slatlons was 17.5 cents, it looked to
the Panel unless the Tribunal found that  the result would have been .. -.1889. In that year, the cable rates

the determination was clearly .- - approximately the same. As such, it’ was .Included a syndex surcharge to
- compensate for the fact that the FCC

rules no longer provided for blackout
protection for syndicated shows.

On March 18, 1992, peﬁtions were ' . inconsistent with Congress’ criteria.
* However, in 1090, the FCC reinstated

v filed ty the copyright ownersand the _-
- satellite carriers urging the Tribunal to Ratio of R‘“::“ for Independeat Stnﬁoas + bldckout protection.-and the Tribunal
. find, for different reasons, that the -+ -- . 80d Network Stations

removed the syndex surcharge.

- Panel's determination-was clearly - ... * The 12 cents/3 cents Jate Congrec:r - -Consequently, cable payments declined-
. inconsistent with Congress' criteria: - -- intitally established for independent '~ ° about 20%. The carriers argued that the
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- Panel's rateg should have Iollowed the
1990 cable rate structure.. .

.The Panal noted the dmme inmbec in
* 1990, but obocrved that in 1992, whila: -

‘ copyright owners can demand b!ackou(
of cable programs and vo no surcharge *
is necessary, copyright owners still have
no comparable protection visivis -~ -
satellite carrlers. Thérefore; the Panel -

- concluded that lovking at the 1989xa£e
structure which included the syndex - .
surcharge was more appropriate, - . -
However, where gatellite carriers - -
deliver signale for which copyﬂght-L' .
owmers can not demand blackout- - . -
because they have conveyed national
rights or for other reasons (otherwise .
known as syndex-proof’ ). then the_
Panel agread with the carriefs that'a 20%

-reduction was warrdnted; and adopted a
14 centa rate for ﬂyﬁdexwof
mdependent stations. - -

“The cartiérs argoed that Congress
provided a sole remedy for thé issue of .
blackout protection, and that wasto .
‘instruct the FCC'to lmpoca a bladcnut
requirement oa satellite carriers, if -
feasible. When the FCC found that it
was hot technically feagible to require
carriers to blackout, the carriers contend
itmnotuptothe?anelmdeﬂscu
monetary polution.. - /'

However, as this m.lgh! be oae readlng

of section 118, 1t Is equally 1 rea.sonabie o -
~. teised by the owners and carriers: ‘I'he

" copyright owners questioned the way

interpret the Panel's authority as .
allowing it to adjust rates in light of thc

FCC's octica. We believe the carriers ..

did not show where the Panel wag - .
clearly inconsistient with the Act, and -
we affirm the ay‘ndex pomon of the 175 .
cents rate.

Defisition of “Symiex-pcooi" R
The Panel-adopted a'14 cents rate for
“syndex-prool™ independent signals, but
the owners asserted that this was: ..
amblguou& In deciding whether'a szgna.l
is syndex-proof, did the Pane! intend for
the ratepayer to look only at whether

the signal itself was syndex-proof ..
nationwide, or should the ratepayer. .
consider the circumstances of the .
individual home viewer as well? .

The owners believe the Panel .
intended a 14 cents rate only foc sxgnals
that were syndex-proof nationwide. The
carriers believe that the Panel intended
to.include the individaal ctrcumstances
of the teceiving dish, -

The Tribunal agreed that some L

ambiguity existed and asked the Panetlv -

to clarify what it said on page 12 of its .
Report and in footnote 10. The Panel,
explained that the 14 cents rate applies
“only to thase signals which have .- _ -
eliminatéd any syndex problems on a.
nationwide basia." Latter, dated Agpril .

22,1992, A.cconﬁngiy. ti!e Tribanal's - -

: "‘Iof!hembunalkpubnshedinthe

" - Fedetal Registar.”" The carrlers argued
- " that the leginlative history spoke of an’
-effective date of january 1, 1883, and., -

" other hand, the satellite carriers

" While t-he Tribunal, if it hadbeen

Y.
-whatever merit these other issues xmght
have, the Panel gave a rational basis for .
* 'each of its conclusions, and we are
" required to defer to the Panel's -

. regulations below reflect the intent of

-The Panel adopted an eifective date )

fortheuewmbes of Janusry 1,2993. -+ ¢

Panel p. 35.The copyright owners -
argued that this was clearly inconsistent

. with section 118(c}{3G) which states

that the Panel's decision becomes -
eﬁective on the date when the decision -

~ alternatively, that it was withia the

discretion of the Panel tn setthe .

effecﬂve date. _ _. - ; " )
We agree- mth the ownécs that the

. law is clear that the new rates are

- effective upon publication of this

dedlsion in the Pederal Registér; which -

isMayLIGQ?_andﬁmtwhere!halawls-

clear, no resort to the legldlative hxstoxy

’:xaiasbﬁed.'rhecarrimhavahad
'pemomlnotioeofthed:angeinraeea, >

- since Marchli%&anddono(haveto
- make thedr.first semianneal payment -
until July 31; 1882, sono inequity will -

Weadmowiedgctheod)erism

-result fmm an earlfer eﬁ'ecﬁve date _e

the Panel deyéloped marketplace value
from the owners' evidence arid the -
carriers’ evidence: they questiored the

".50% valuation the Panel gave to network

- stations; and they questioned why the

Panel further reduced the value of
network stations another 25%: On the

questioned the Panel's inflation -
adjustment when cable payments
appear flat; and they questioned the
exclusion of Form 1 and 2 cable systems
from the calculadon of average cable
costs.”

sitting as the trier of fact, might have
reached different coaclusions, our role
in reviewing the Panel's decislon is .

"limited. Unless it can be shown that the . .

Panel actions were “clearly .
inconsistent” with Congress' criteria, we
cannot overturn them. i

judgment.

. In coucluslon. the ’I‘nbemal affirms the .

Panel's decision In all respacts, except.
that the effective date is May 1, 1992.
The Panel's full decision follows below.

: through 310.3’ as fnlluws:

.'§310.1 Gemml.

- APA “Good Cauce™ Showing' - -.
the Panel coocerning syndex-pmof" - )
_EﬁecﬁwDateof&eRatw .

Section 553 of the Admm:strative‘

- Procedure Act states that rules may not

become effective less than 30 days-after
publication in the Federal Register, ...~
except, among other provisions. where
good cause s shown. Accordingly, the

Tribunal finds that 17 US.C, 119{::)(3)((3] .
. requires that the rates adop

ted by the -
Panel become effectively immediately -

upou-pablication (nﬁxeFedeanegstar
.. andﬁ\ereaﬁefﬁndsgoodcause R

: Us!ofSub}edsin&?'mMm

Copyright, Satellite.: '

For the reasons set fdrﬁz inthe -
preamble, the Tribunal adds 37 CFR part
310, a new part consisting of §§ 3‘1!11

PART 310—AD.NSTH£NT OF

' ﬁndtr 17 u.sx:.nqcx:m_

VT u “i

) Thxspan:m)&d;ust:ﬁ:emteso!

. royalties payable under, compulsoryh

- license for the secondary transmission -
of broadcast stahons under 17 U...xC.
-~ 118,

.§312’ mdwm

A satellite retransmission of a

. broadcast signal shall be deemed -

“syndex-proof™ for purposes of .
§ 310.3(b) if, during any semianaual

reporting period., the retransmission =+,
. . does not inctude any program which, if .
+ delivered by any cable system in the -
|
|
|
\

United States. would be subject to the
syndicated exclusivity rules of the .

. Pederal Communications Commxsswc. T

§3103 Royaﬂyfoo@w

: mmuooofbmadmtmby

sateilite cefriera.

Commenang May 1, 1892, the roya!ty

rate for the secondary transmission of
broadcast stations for private home ..
viewing by satellite carriers shall be as
follows: .
() 175 cents per subsmber per Lo

month for independent stations:

{b) 14 cents per subecriber per month -

for independent stations whose s{gnals

. are syndex-proof; and .. - ..

(c} 8 cents per mbecriber per monﬁx

- for network stations and noncommercia!

educational stations.
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Dated: April 28, 1892.
Cindy Daub,

Chairman.

Appendix

Note: This appendix will not appear in the
Code of Federal Regulations.

Copyright Royalty Tribunal
Arbitration Ponel

In the matter of Satellite Carrier Royalty
Rate Adjustment Proceeding, March 2, 1992.

Report of the Arbitration Panel

Pursuant lo section 119{c){3) of the
Copyright Act, as amended by the satellite
Home Viewer Act of 1888 ("SHVA"). 17
U.S.C. 116(c)}{3), the Arbitration Panel
{“Panel™) hereby reports to the Copyright
Royalty Tribunal {"Tribunal™) its
determination of the fee to be paid in 1993
and 1994 by satellite carriers for the right to
transmit secondarily to the public, for private
home viewling. a primary tranamlission made
by a broadcast station. :

For the reasons set forth below, we find
tha! the fee should be (&) 17.5 cents per
subseriber per month for “superstations”
whose signals, when distributed to the
private home viewer, carry syndicated
programming: (b) 14 centa'per subscriber per
month [or superstations whose signals are
“syndex-proof,” as further discussed: and (c)
8 cents per subscriber per month for network
stations, including public broadcasting
stations.?

Background

The satellile carriers involved in this
proceeding use satellites to distribute
broadcast television station signals to owners
of recelving terminala known as home
satellite dishes (“HSDs"). Such transmisslons
are described generally as “distant™ signals
because they are transported beyond the
local “over-the-alr™ reach of the broadcast
televialon station. Monthly or annual charges
for this service are collected from private
home viewers or from Intermediary
“distributors” who contract with the viewers.
Among the carriers’ tosts are payments to
copytight owners {or the rights to make
commercial use of the content of the
broadcast signals.?

i The terms “superstation™ and “network station.”

as well as other pertinent termas, are defined at 17
USB.C. 116(d). The term “independent station™ is
used Interchangeably with superstation in this
Report.

1 The participating carriers are Eastern
Microwave, Inc: Netlink USA: Primestar Partners
L.P.; Primetime 24; Southern Satellite Systems, Inc.:
United Video, Inc. (Superstar Connection). The
copyright owners are Program Suppliers (such as
movia studios), Major Leagua Baceball, National
Baskatball Ascociation, National Hockey Loague,
National Colleglate Athletic Ascoclation,
Broadcaster Claimants, the Networks (ABC, CBS,
NBC), Public Broadcasting Servics, American
Society of Compavers, Authore and Publishers,
Broadcaat Music, Inc,, and S8ESAC, Inc.

In 1988 Congress adopted the SHVA, Public
Law 100-867, 102 Stat. 3649. Among other
features, the legislation granted a six-year
compulsory copyright license to satellite
carriers for the right lo engage in secondary
transmission of primary station broadcasts.
17 U.S.C. 11%{a). The license was modeled
upon, but also differed from, that granted to
cable television operators by the 1878
Copyright Act, PL 94553, 50 Stat. 2541, 17
US.C. 111

For the first four years of the license, 1989~
82, satellite carriers were to pay copyright
royalties of 12 cents per subscriber for each
superstation and 3 cents per subscriber for
each network station. The carriage of
network stations, however, was limited to
“unserved households” 3 in so-called “white
areas” where the home subscriber could not
recelve over the alr the signal of a station
carrying that network's programming, or had
not recently received such a signal via cable
television. Co

The statute provided for two methods of
setting royalty rates in the final two years of
the license, 1993-84. The first was by
negotiation toward one or more voluntary
agreemenls among carriers, distributors ¢ and
copyright owners beginning no later than july
of 1991. Perties not reaching voluntary
agreemen! were to be subject to the
compulsory arbitration represented by this
proceeding. 17 U.S.C. 118{c)(2) and (3).
Congress made it clear, however, that
voluntary agreement “at any time™ could
replaca or supersede the arbitration process
or results.?

Arbitration {s to be guided by seven factors
set forth st 17 U.S.C. 118{c)(3)(D):

* The approximate average cost o a cable
system for the right to secondarily transmit to
the public a primary transmission made by a
broadcast station.

¢ The fee established under any voluntary
agreement.

* The last fee proposed by the parties prior
to arbitration.

¢ Maximiring the avallability of creative
works to the public.

« Affording the copyright owner a fair
return and the copyright user a falr income
under existing economic conditions.

+ The relative roles of the copyright owner
and user with respect to creative
contribution, technological contribution,
capital Investment, cost, risk, and opening of
new markets for creative expression and
media for their communication.

¢ Minimizing any disruptive impact on the
structure of the industries involved and on
generally prevailing industry practices.

Two of these seven criteria are not
disputed as facts hers. First, there were no
voluntary agreements. {Hardy, Direct Test.,
41; Tr. 53) Second, the last offer of the

417 US.C. 11&(dX10).

4 Certain distributors represented by the Nationa!l
Rural Telecommunications Cooperative negotiated
eeparately from the sstellite carriers, but for
purpoees of the erbitration decided to aliyn
themaelves with the pasition of the carriers. Letter
from John B. Richards lo Virginia Carson, January
31,1952, ’

$ H Rept. 100-887, Committee on the Judiciary.
100th Cong-, 2d Sess., August 18,1988, 23.

[

satellite carriers was 9.85 cenls per
subscriber per month for each superstation
and 241 cenls for each network statfon. The
copyright owners last offered 25 cents per
subscriber per month for each signal, without
differentiating superstations from network
stations. (Tr. 413}

The Panel has considered these last offers
in reaching its determination. We believe the
offers 10 be the beginning of 8 free market
process rather than an approximation of its
working, as no substantial negotiation took
place. (Tr. 40809}

Each of the other five criteria was disputed
by the two sides in both fact and law. We
discuss thelr contentions and our conclusions
in order below.

Approximate Average Cost to Cable

1. Superstotions .

The SHVA requires this Panel to consider
“the approximate average cost to a cable
system for the right to secondarily transmit lo
the public a primary transmission made by a
broadcast station, * * *"17US.C. -
11¥cH3)D}

The approximate average cost to a cable
system of the statutory retransmission license
for superstations was the subject of
considerable testimony and argument. Each
side presented an experienced witness, and
each witness presented calculations
supporting his view of the average cable cost.
The satellite carriers sponsored the testimony
of G. Todd Hardy. an attorney and former
executive for Group W Cable, Inc.. Millicom
Incorporated, and PrimeTime 24 }oint
Venture, a satellite carrier. (Hardy Direct
Test, Exh. A) The copyright owners
presented Allen R. Cooper, Vice President.
Technology Evaluation and Planning of the
Motion Picture Association of America. Inc.
(Cooper Direct Test., 2 Tr. 185)

The two witnesses presented calculations
of average cable cost which used the same
arithmetic formula. Each started with cable
royalties for a particular period of time and
divided that sum by the number of
subscribers to cable service. This result was
divided again by the average distant signal
equivalent {DSE) shown on the Cable Data
Corporation compilation of the semi-annual
Statements of Account filed by cable
systems.* The figure ob‘alned after dividing
by average DSE was divided again by six,
representing the months in the reporting
period. to produce the final rate. The panel
accep!s this formula for determining average
cable royalty cost per subscriber per month.

The Panel aleo accepts the Cable Data
Corporation reporis as accurately
representing calegoriea of cable systems and
their compulsory license fees. This data was
used by both parties as the basis for their
calculations, with the differences discussed
below. See, e.g.. Copyright Owners Exh. 1
and Satellite Carriers Exh. D. Finally, both
parties used the average DSEs from the

“Statements of Account of Form 3 carriers,

¢ The DSE ls 2 composile of (a) distant
independent signals end (b} distant network signals
(including noncommercial educational stations)
which are sasessed one-quarter of the royalty
sesigned a a.stant independent. 17 U.S.C. 111(f).
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because this is the on]y calwlabon of DSEs
available. Fofm'1 and Porm 2 cable systems’.
donatrepodﬂatibmudmﬁntugmhor .
DSEs. {Tr.183) Theé Panel adopts the DSE -
factor from Form 3 Statéments of Accoint’ as

, the only reliable factor combining dxsmm‘

! mdepeudent and network signald. o+

In calculating the average cost t5 cablé -

syatems for retrandmifting Sroadcast ngna]s.
the witnesses differed in three major - =" -

‘respects: {1) Revenues of Form 3 cabile™ -
systemsv. Tevenues of all cable systems; (2)
the numbet cf cubecribers reported b7 Form 3
systems v. an estimate of all cable -
subscribers obtained from Nielsen tmdzeoce
surveys; and {3) the use of 1839 data, which
contain a surcharge meant o compensate
copyright owners for loss of syndicated -
exclusivity (“syndax") rights, v. 1090 data,’ -
which contain only a mininal syndex '
surcharge. See e.g. Tr. 17860 Theoe points .
of difference. will be addresoed in tomn

TheUmvemeofCableSyﬁems -

The satellite carriers urge us ca‘lcu]ate
the avera:*ecabbcostuxingdamﬁnmaﬂ
- cable system& Thisdaia would im:ludcthoce
small cable sysfems which report on Form 1.
.and Form?2 as vell ux'ths lmgemtcms fmm
Form 3.-The Form 1mble~sy:u=ms have

semignnual reventes i4ss than $58,000, nnd
the Form 2 cable systenis-havd cemiannial ©
revenues of $202,000 of less, [TY.1d2; Sat Car
Br. at 12, note 5).7 Thiwe systems’ paymod.-.st.
fixed statutory fees every six months, -
regardless of the number otcompodtion
(independent or network) of distant signals
they tmport. (Tr. lw)Thepaxhesag:eethat
Congress intended to spanyamall eable
systems the administrative burden of -
complex filings and the economic burdsn of
substantial fees. {Tr, 175, 372) In 1868, the-"
Form 1 and 2 cable s represenited °
roughly 20 of cable subscribers and 255 o{
total cable compulsory licenre payments. (Tr.
320-21) See akro, Copyright Owners Edz. 1
the Cable Datareportx. .

The satellite carriers beﬂeveﬁmt Ccngmss

consciousty included {or failed boaxdude)

the small cable systems inthelts‘u{my

phrase * approximate average cost to acable *
believs

system.” The cairiers further that
Congress meant to inchide the gmall mems
because it was setting ‘toyalty rates for - :
satellite service in primarily rural areas -
where thzse small systems aleo operate. (Tr.
321-22) The carriers urge that
would have specified the use of Form 3 cable
systemas, either in the statute or in the :
legislative history, bad Congress maant that
only theﬁelaxge systems were 10 be the basis
fer comparisan between cable aad eatellite
services. /d, SaL'Br. at 13-14” Parenthetically,
the carriers aleo note that their calculation of
average cable cost using 1088 datn {which did
not bacome< availebls ofitil mid-1969) would:
produce a figute-cloce to the initial 12-cent
rate which Congxesa pre::::’bed. [1':.322. Car. *
Exh. K).

In contmst. the eopynght owners ‘present -
testimony that the 12cent and 3-cent cates
prescribed by Congress were derived from

', from n

“‘systems and the

", the satellite carriers have sémi-anndal .
'~_'revenueswh1c.hwouldplmetheminﬁm
”.",Form:icategoryweretheywﬁlemcabk .
‘.systems.Cenmncanimdxdﬁ}ccopynght :
; Teparts urider the Form 3 fates before thy ~

Copyright
" -Exhibit 8 shows futther that even the manesd 3 subscriber numbers, “~

4 S"ndxc.ated "\'aunvi‘y

* ‘serves 13,213 subscribers tor eight signals
‘each, well abovn the number of subocribers . :

) calculanon.s based on Form 3 cable xystexm .

" “only. They testified the' stzmto:y tates came
tations coaducted 1n 1988 and 1987
¢ program uuppllerx. the cable ° .
Office. Thess - "%,

" "hegotiations attempted | to sisaplify the cable’

among

' “royalty structure into a per whsmberg(t
o {Tr. 52) 1o witness Cooper, the
actal nmm based on Form 3 data -
_'fmml%mdmpm,ecﬁedtolw ’
' 'Wi.ness Cooper recalls that the'came”™ |
-numbers were adopted without chapge i in the |
- SHVA {n 1988; our record shows no basis for
- & contrary coanclusion. [Tr. 149-50, Ownerz

Exh.11, AttachmentS)- .- °
The inclusion of Forin 1 and'2 mtems. the

-owners argue further, would distott the
-average cost calculation substantially,”

because caly the Form 3 royalties vary by -

- numberandeompoeiﬂonofduun(dgnm

“imported. (Tr. 161} Finally, the cwners argue:. |

" passage of the SHVA: {Hardy Direct Test, ¢ at
. 33; sea aiso, Tr: 465, 468)

of the satellite carriers; Prinestar

served by Form 2 cable systems. Each of the”
remandngcan-lasurmmhaéribenmnng
- also 200,000 or mote. :.- : -

The Panel ccududes thattbc?o:madam is
the appropriate basis for calculating average
cable cost. We believe that

... accepted themateofmgemble 0031

from the Form 3 data as reaconable

S Iarson,Predda:tofCab&DuuCotpa-n
- .does not quantify the amount of | =7
- mdercounﬁngbebehmhbehu:ﬁbdm N

of subscn‘berx estimated by N-selnen is only
anextmpolahonofcud}eneemytfor .
:which there is no vecification. The °
“Statements of Account, by contrast. are - .
..sworm statements which aré required by. lnw
tobe tmeandcormd.ﬂ‘r 367-88) Thus in ~
this view, the average detived from the Form
..- 3 royalties and subscribers is closer to the .
. actual cable experience than the auvdience
‘estimates of Nielsen, which can include cable

.. pirates as weﬂaspaymghouxdxolds ('I'r 164, .

- Owners Br. at 35).;
. Thehndadopmtbemambem’bem

.. for our calculation of average cost We .

believe that the Nislsen estimates are nof
reliable enough to replace the sworm .
statements of the cable systems.
theseeshmatumofdmbknbsm
.wheroas we have indicated Form 31 ¢ .

. suboaibmtobeﬁxelWhhﬂgnm.We .

: further note that the'affidavit of Thomes .. .

E

-- the Form 8 repc—fs. (Carriets 'H}lntﬁa""’

. abaenceofnrdhbkqmﬁﬂeaﬁmdtha

mnnberofmlm:rlbmnotmhud&xon s
theForm:mp«t.&a&nda&:phan«u

I.oca!talevi:imw\ﬁommmcbt
mtemmmmwmm
. loss of exclusivity for syndicatad.

pmgrammingbﬁxmtcomplmwdam
averagecable

Momﬁmwwbymﬁmﬂm coat, and the issue with the most financial

- the relevant parties-and the

{Tr. 364} According to our record, the lz-cent
- -and 3-cent figures were the ogly rates - - -0

* considered by Congress pior Yo the puaagé
- of section 119. (Tr. 328) Further, the Form 3

< reports are the only reports which vazyby

< number and composition of distant signals,

giving the onty basis for derivation of a -

'compambleuahﬂlﬂemya!ty Wo further - -

agree that the satellite catriers have revenves
which would place them in the Form3 -
category. Our calenlation of average cable

- cost therefore uses the Form 3'royalties as the
.- starting point. In contrast, tha carrier -

calculation of a 12-cent rate using 1968 data
is better seen as post foc and foctiitous, -
Number of Subscribers . .
The parties differ on the next component of
the calculation, the number of subscribera by .
which the royalties are dividi.d. The satellite
carriers urge us to use a nur.ber which
estimates the total number of households
sabscribing to'cable. The carrders assert that
the Form 3 subscriber numbersare - - -

. “indisputably flawed,” because a multiple
dwelling unit (MDU) such ag a large |

apartment complex can be counted as cne

" pubscriber. Sat. Br. at 19. By boldmgdown the
number of subocribers, the Form 3 repocts -
would artificlally drive up.the avernge
royalty per lubecnber {'Pn 316—17 Sat Br

. - 18-20)

'I‘heown..n,meoumt.mgeuawmthe

" number of subscribers on tha Form 3 repocts

as stated. The owners arguc &mt the aumber

impact.‘rhepa.rbesmagmedou&e - nT e

bcdzgmm\dolthhbwcwiﬂd:mmpouly

briefly.. .
WhenﬁmGopyr{ghtAdollm

. éstablished tha cable compulsocy fiwca:e‘ the

cable systems operated under FCC rules --
protecting syndicated exclasivity. Tham
allowed local television stations to protect *
the exclusive rights {o show & particalet -
Wﬂ‘byrequ&mtbecabhmmb

. black cut that program from any distant .
dgnalbmughtmo&emnd:at.LocalneNork
uaUOaswerepmtectodbynwpmtesdo(

" network noa-duplication rales.

In 1960, the FCC ditecmined that the
" syndicated exclusivity rules no longer sarved
the public interest and repealed tham, Repoct
" and Order, Docket Noe. 20968 and 21284, 79
F.C.C. 2d 663 (1980). The Tribunal then piaced
. surcharge on Form 3 cable syslems to. -
‘compensate the owners of broadcast
programming for the loss of their ability to *
. sell the programs exclusively inagiven - °
" market. Adjustment of the Royalty Rate foc
Cable Systemis, 47 FR 52148 (Nov. 18, 1982).
The syndicated exclusivity
- amounted to roughly 20% of the cable .
roye]nes for Form 3 syntems ['I'R. 307; Panel

Exh. 1). .

In 1888, theyearCougxwpuwdxhe
* SHVA, the FCC reinstated syndicated -
oxclusivity and adopted a new sat of :
- blackout rules, effoctive’in 1990, Repoit and -
Order.G@.DocketNo.&?—%SF.C.C.Rcd -
" 2711 (1288). The program owders and
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fndependent stations argued forcefully before
Congress that syndicated exclusivity should
also be Imposed on satellite carriers.
Congress directed the FCC to impose
exclusivity on satellite services if {t were
technically feasible.® After an inquiry into
the mechanics of blocking out satellite signals
to the dishes, the FCC determined that
syndicated exclusivity could not feasibly be
imposed before the SHVA expires in 1994. On
that ground, the FCC declined to Impose
syndicated exclusivity on satellite' carriers.

" Report and Order, Gen, Docket No. 8983, 8

F.C.C. Red 725 (1991).

The copyright owners urge us to implement
a syndicated exclusivity surcharge similar to
the one placed on cable systems by the
Tribunal from 1682 through 1669, The owners'
proposal would place a surcharge on satellite
carriers by using the 1869 royalty dala as the
base for our calculation of average cable
rates. The copyright owners further argue
that they are entitled to compensation for
each use of their programming, especially.
where the FCC bas not afforded blackout -
protection for programming eold-on an -
exclusive basis. Owners Br. at 12-13.

The satellite carriers urge the converse,
that a syndicated exclusivity surcharge
should not be Imposed since the cable
systems do not pay one. (Tr. 308) Indeed, the
carriers argue that they are at a competitive

. disadvantage now, becausg cable royalty

' -rates bave declined with the repeal of syndex
- surcharges while satellite rates stayed the

* same. The satellite carrlers further argue that
. thelr services generally are provided in areas

which lack off-air lelevision reception.?
Normally no local station would have
purchased the right lo show programming
exclusively In these rural markets. (TT. 310,

. 332) In many of these areas, moreover, the
* FCC rules had exemptions which would have

relieved the cable systems from the black-out

. requirements. {Tr. 306, 329) Finally. the

" carriers argue, three of the most popular

. Independent stations—WTBS, WGN and
. WOR—have arranged for “syndex-proof™

feeds which they supply to cable systems end
home dish owners. (TY. 309; see also, TT. 45)
The Panel has concluded that Congress
meant for syndicated exclusivity to apply to
the salellite carriage of broadcast signals if
technically feasible. This was the instruction
embodied at 47 U.S.C. 712. As iatellite
service grows, moreover, we belleve that the
slgnals may compete to a greater extent with
those of local stations purchasing programs

. ‘on an exclusive basis. (Tr, 285-87) Thus the

" copyright owners have lost the ability to'sell
+ exclusive rights to programming. and we-

. .believe some surcharge to compenaate for -

" this loss is in order, Wae therefore base our

: calculation of averege cable cost on the data
. from 1088.

Having concluded thata ayndex surcharge -

. should be applxed to satellite mgnal:. we

", 947 US.C. 1% 400 oksa, Heatings, HR, 7848,
! Salell;(c Homa'Viewer Copyright Act, ..~ .
: Subcommitiee on Couris, Committee on tbq

" Judiclery, Novcmbcr 19. 1037 and knunry 27,1688, -
2, .

, %Our m:ord did not pmch lnformudon as lo the

dhtﬁbuuoﬂ of HSD subscribers between rural and
: urban or suburban areae.

further conclude that the surcharge should
only apply to those signals which have not
eliminated any syndex conflicts. For those
signals which comply with syndex
requirements, we do not believe a surcharge
is necessary or appropriate.

Thus we provide below our rates based on
1989 data and the other factars set forth
earlier—including Form.-3 data with its
number of subscribers—for Independent
signals which have not cleared all of their
programming for syndex purposes. A second.
discounted rate is provided for any
superstation signals which have eliminated
all syndex conflicts.?® '

If the carriers wish to take advantage of the
discounted rate, we will require an affidavit
with each semi-annual filing. The affidavit
will affirm that the signals to which the
discounted rate was applied have carried no

. programming which would be subject to -

claims of cable syndicated exclusivity during
the six-month period covered.

A number of witnesses stressed their belief
that Congress meant this arbitration bearing
1o be part of the transition lo a free *
marketplace for negotiation of copyright
royalties. The Panel believes that by
encouraging the provision of statellite feeds
which are cleansed of any syndex conflicts, &
slep toward a free marketplace (and parity
with cable systems) has been taken. In any
event, the Panel belfeves thal syndex
surcharges must take the place of the
blackout protection which carriers cannot
now provide. Conversely, the charges are not
required for those signals which by voluntary
action have avoided any conflict with the
syndex rules. : )

Summary. The Panel calculates the
approximate average cost of retransmission
royalties to cable systems according to the
data on Form 3, both as 1o royalties and
number of subscribers, and uses data for the
year 1889. The result comes to 16 cents per
signal per subscriber, with calculations as
follows:’

1989-2 Cable Data Corporation Report.

Form 3 Royalties: $101.286,449
dividedby . .
Form 3 Subescribers: 40,660,045

$2.49 per subscriber

divided by
Form 3 DSE: 2.644

94.1 cenls
divided by six manths

19 For purposes of this determination, a satellite
retranamliesioa of a broodcaet signal shall be
deemad “syndex-proof” If, during any semi-annual
taporting perfod as fixed by section 11¢(b). the
retransmiesion does not include any program
which—If delivered by a cable system te ¢ cable
subecriber at tha same point of reception as the

HSD subscriber—would be sublect to the
ayndicated excludivity rules of the Federal
Communications Commission.

15.7 cenls per subscriber per month (rounded
to 18 cents) Congressional Budget Office
{"CBO"} inflation estimates of 3.3% for 1992
and 3.6% for 183. Only half of the latter rate.
or 1.8%, is laken Into account, to reflect
inflation through mid-1293. The copyright
owmners maintain that this is a conservative
approach, since cable ‘subscriber rales for 3
basic service may well exceed inflation. with

“a corresponding effect upon cable

compulsory license fees.

The satellile carriers oppose any’upward
adjustment. They argue that reregulation of
basic cable fees by FCC decision !! or
proposed legislation {S.12) may reverse the
trend of recent years when cable rates rose
substantially. They also suggest that the “re-
tiering™ of basic services by cable operators
to remove them from the scope of rate
regulation will keep cable compulsory license
fees down. And they point o the fact that
fees in recenl years have leveled off, despite
the growth of basic cable revenues. (Brief. 11~
12)

We have concluded that an inflation
adjustment is appropriats, but one which
increases the cable royalty estimate 10 175
cents, rather than the higher figure proposed
by the copyright owners. We have arrived at
this figure by eliminating any adjustment for
the year 1890, when cable royalties—net of
syndex surcharges—were essentially at the
1889 level.}?

Given tha! the rales fixed in this
proceeding will be in effect through 1994, we
cannot assume with the satellite carriers that
basic cable rates will not increase at least at
the relatively moderate rates of inflation we
have taken into account. Past history,
consumer demand for cable programming and
the market position of the cable industry all
militale agains! such a conclusion. * -

The 1889 calculation is gdjusted by the
inflation and other factors discussed below to
derive a final rate for retransmission of
independent stations. The rate for network
stations s also separately discussed below.

For those independent stations which
avoid syndex conflicts, the panel provides a
discounted rate of 20% below the
independent station rate. The 20% discount
approximates the historical percentage that
syndex comprised of total feea.

Adjustment for Inflation
The preceding discussion bae focused on

. determined the actual level of cable

compuldory licenee fees for 1889, the latest
year is which syndex surcharges applied.
However, the rates fixed in this proceeding
will not go into effect until January of 163,
and will continue to apply o satellite
carriage of broadcast stations through
December of 1864,

We believe it our responsibility 1o make a
reasonable estimate of the level of cable fees
{n the 196384 time frame. The statutory
mandate to consider the “approximate

13 Reexamination of the Effective Competition
Standard, 6 FCC Red 4545 (1991}

14 Por 3 cable royalties for the full years 1629 and
1690, after-deducting the syndex adjustment which
was virtually eliminaied in 1800, were $156.475.491

- and $158,662.570, respectivety.
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average cost to'a cable system™ of secondary
transmlssion righta fairly requires matching "

the rate comparison to the‘approximate time"-

period. Otherwise the Congressional purpose

of achieving a measure of rate parity between:

the two 'media would not be realized.”

This conclusion s necessitated by the
difference in structure of the cable and HSD
retransmission fees. The cable fee, expressed
as a percentage of operator gross receipts,
has a built-in adjustment mechanism,

allowing fees lo increase (or decrease) along -

with revenues. HSD fees, expressed as stated
dollar amounts, will not, without adjustment,
keep pace with the rates of the cable
industry. -

The copyright owners would adjust the
1989 18-cent cable superstation rate to 18.5
cents for 1893. This figure is derived by
applying actual U.S. Bureau of Labor
Statistics (*BLS") inflation rates of 54% and
4.2% for 1990 and 19891, and .

We also know that retiering would apply to
only a portion of cable subscribers: and that,
however effective the practice may be In
reducing the impact of basic rate
reregulation, it would not have a concomitant
effect on cable compulsory royalties In view
of the broad definition of “groas receipts™ In
section 111 as construed by the Copyright
Office and the courts.!?

Accotdingly, we calculate the inflation
adjustment in the following manner:

1991 Inflation Rate: 4.2% (BLS)

$0.18 X 1.042 £0.1670
1992 Inflation Rate: 3.3% (CBO)

$0.187 X 1.033 $0.1725
1993 Inflation Rate: 3.8% (CBO)/2

$0.1725 X 1.018 $0.1750

We are aware that there i3 always some
risk in estimating future rates. Indeed. the
initial 12-cent fee set in section 119 for -
superstation carriage—apparently based on
projections used in copyright owner-cable
industry negotiations—mnevertheless fell short
of actual cable rates in the 1889-92 period by
approximately 4 cénts, or more than 30%
(Cooper, Direct Test., 3) We believe that our
projection of an’increase of 1.5 cenls (17.5
minus 18) on a larger base'is not likely to lead
to & windfall for either of the sides, and is
consistent with our mandate, under section

. 119(c){2)(D). to conslder approximate average

cable costs for the 1993-1994 license period.
Weighing the Additional Criteria

The carriers testified that the fourth, fifth,
sixth and seveath criteria in the statutory
order of listing were to be considered only
after the primary factor—approximate
average cost to cable—had been determined.
Average cable cost should-be the - .
“presumptive” HSD 1993-84 royalty rate.
Unless the rate’suggested by that initial

determination would be inconsistent with the -

four objectives, or would “clearly frustrate”
their achievement, the Panel should adopt it.
(Hardy, Direct Test., 48) . .o

By contrast, the copyright owners saw the
four objectives as central to the Panel’s task
of establishing & new royalty rate more’

« 5

13 Gadlevisior Sys. Devzv. Motion Picture Ass'n,

838 F.2d $99 (D.C. Clr 1888)- Sew aloo, 37 CF:R.- -
§ 201.17(b)(1). Cf. H.R.Rept No: 1478; Hth Cong.; 2d
Sess. 175 (1978). . et

. nearly reflecting “marketplace value™of the
. retranamittéd broadcast station signals. .

{Valenti, Direct Test. 4-8) The final four

- criteria in the statutory order.were said o be,
- synonymous with “market considerations.”
" (Kryle, Tr.235-38) For the carriers, however,

Congress thought of market valie as a
function of voluntary négotiation and not

something that'could or should be established

by the Panel. (Hardy, Tr. 341-43.)

. Both sides have argued ably these points of
law. The Panel concludes, however, that
Congress meant for ua.to consider -
approximate average cable cost and the four
additional factors coequally. The language of
section 118{c)(3)(D) treats these criteria as
conjunctive and coordinate. We find no basis
there or in the legislative history to consider
one factor as primary in relation to the
others. K

The carriers appeadr to suggest that the
order of listing in the statute gives primacy to
the criterion of approximate average cable
cost. (Brief, 4) We do not believe this to be
Congress’ intent, any more than we believe—
by reference to the fifth criterion in section
118(c)(3)(D}—that “fair retum” to the.
copyright owner necessarily is more
{mportant than “fair income" to the user.
Because the law itsell seems clear, we are
not convinced legislative history must be
examined to interpret the statute,

To the extent we do so, at the invitation'of
the carriers (Brief, 5-8), the cited House
Judiciary Report specifies that approximating
the satellite carrier royalty rate to the rate
paid by cable systems is based on the two
transmission agents’ engagement in “the
same or similar activities.” Because the
operations of satellite carriers and cable
systems show practical dissimlilarities, we
have differentiated their royalty rates.!*

Creative Works: Availability and Fair Return
The Panel believes it reasonable to assume

_that creative works will be made available if

they earn a fair return in the marketplace.
Similarly, commercial exploitation of the
works depends on users’ expectations of fair
income. :

Owner Testimony

The copyright owners’ principal evidencs
on marke! value of programming comparable
to that carried on distant broadcast television
station signals is found In the testimony of

‘witnesses Silberman and Cooper. Because

the distant signals themselves, whether
transmitted secondarily by satellite carriers
or cable systems, are subject to compulsory
copytight license, the comparison of market
prices cannot be direct,

Accordingly, Dr. Silberman began by
analogizing distant signal programming to
that found on a composite of four
programming services, typlcally originating
on ¢able systems rather than broadcast
stationa and thus not subject lo compulsory
licensing. He testified as'to,the “top of the

rate card".prices paid by.cable operators for
these services, and came up with a colnposite |

rate of 27.9 cents per subscriber per'month

14 Seve, for example.ftheco’dsldmuon ofthe
“syndex surcharge,” supro. and network statioa

* rates, Infra. .

after weighting the prices by the numbers of
subscribers. to each secvice. Since the prices |
are sald to include a cost of delivery to the
cable operator's headend, the witness
subtracted from the composiie rate a satellite
carrier's cost of transmiasion he stated could
be generously estimated at one cent. )
(Silberman. Direct Test., 5-8 and Exh. 4}

Dr. Silberman acknowledged that the
program services he used for his composile
channel differ from retransmitted broadcast
signals in the ability of the cable operator to
sell advertising time on the former but not on
the latter. He said that this would “Increase
slightly" the value of the program services
{/d.. 7). but on Panel examination could not
quantify the amount more closely than a 1-to-
4 cent range. (Tr. 83) !¢ .

In another portion of his testimony: Dr.
Silberman took note of a price of about 87
cents per signal per subscriber charged to a
distributor, NRTC, by certain satellite
carriers. He observed that this price was far
above the 12 cents paid by the carriers under
compulsory license. (Silberman, Direct Test.,
§-10} On cross-examination, the witness
generally clalmed unfamiliarity with the
special costs [aced by satellite carriers to
deliver slgnals. but stated repeatedly his
opinion that if the carriers could charge
distribulors 87 cents, they could afford to pay
27 cents for the rights to programming and
still have 40 cents to play with” in covering
other costs. {Tr. 101)

In a third approach to market valuation of
distant broadcas! signals, Dr. Silberman
started from what he said was copyright
owner witness Allen Cooper’s 18-cent value
for each of three superstations in 1889.
Allowing for inflation and other upward
pressures, he sald the value would rise to 21
cents by 1993. To that was added a cost of
satellite carriage estimated at four 10 10 cenls
per signal per subscriber. Choosing a mid-
range number of six cents for transport. Dr.
Silberman concluded that the 27-cent result
comported well with his initial approach
based on a composite of four cable program
services. (Tr. 130-31) Under Panel
questioning, however, the witness said that
his calculatlon represented only a "best
guess” and that “if we're a few pennles more
or a few pennies less in 1993..1 would most
certainly not be surprised by that.” (Tr. 133}

Copyrighl owner ivitness Cooper gave
evidence onthe prices carriers and
distributors charged HSD users for
independent and network signals. He
testified that the average rate per month per
signal-—combining independent and network
stations—~—was $1.09. with 89 cents being “the
most common rate.” (Cooper, Direct Tesi. 4,
and Tr. 151-55). The witness noted that these
prices were elght or nine times the 12-cent
license fee for superstations. -

14 [n a later Information Filing (Exh. 11,
Attachment 1) by the copyright owners, treated by
consent as “argument of councel.”™ [Tr 536-39) a -
figure of 2.8 cents.was estimated as the-net profit
per signal per subecriber per month. {n the third
paragrapi of their Information Filing (Exh. {]. also -

" consented 17 as argument of counsel. tha satellito
- carriers estitiated the number to be 7.1 cents per
. subscriber pet signal. . .
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. Dscoer, epoke to the ksue of market valua of

me}ob&nt t .

ied by breadesat digtant signals. In throe
tha valkees

62 conis pez pubectiber per month. (Decser,

Direct Test, 2-3} Under Panel examination,
tha witness cald that tha total market valua |

wora permitied 0 cell edvertising

) T e
Satallite carrier witness G. Todd Hardy
tesuﬁedtbatmﬂi@-wogmdwyn]xymm
9.8 conts axd 245 ceats for independent and |
network stations, iespactively, would be

_comaisicnt with the objoctives of

;hnmmdmmm@maaamby"

. broadeast and cable television, the 600,000 o7 .

00 HSD uscrs ora too small a group to have
any significan! effect oa creative output. On

the othor band, be said, cetting royaity rates -

for satellite carriors too high could impeda
distribation of creative works to viewers who

- cannot recatve them axcept by HSD carvice.

Just as tha HSD indostry {s too small to
affect creative outprd, co it i3 unable—by

itsalf—to goarnntes a fair retemn to program -

copyright cwners. It coatribuies to that <.
return, howovar, by extending the reach of -
ndwhmdmﬁeuf&hmying v
According to Bardy, -
mmwmmm
and thooretically cBowrs the cwmars
. to socere highor foes for thetr

to thoos station.” (i, 54) The withess also

+ suggesied tat tha relative clability of HSD -

subocripticn vaics over recont yoars means -
that thaoa prices ora at oz noar thoir Emit.
This, ha 2aid, would make # more difficait for
carriers to aboorb royalty rate increaceq, -
Panel Discuasion
'I‘hecwnarzandcarriersmeémp}ete}y’at
oddaonthaporﬁnmo!‘markctvdw‘_‘!o
considerationa of the effect of fair return and
{air income on the avaflability of creative
works. The ovners conzider the concept
central to ous royalty rate determination, and
have supplied threa different approeches to a

. wkatamlogyfoﬂbevghno{mﬁ'ammimd

broadcast signals. Believing such
constructions bayond the scope of our
mi@mem.ﬁmwn'ien__hgvededinedto

"hdimamﬁmyuutbcww
also imputed significance to the decision of

retum. Tha Pondl defers to the voluoble principle -
that ootthememts of Ktkmticn aea to be encosragsd
and thxa pot bold acainat ey party in tha fotere. .
. we hava given no conciderntion to .
choet the caroezent batwoca coble

offer markatplace comparisona beyond the
unrealized oulcomes of negotations botween
1ha two sides. (Hardy, Direct Test., 87-72; .
We agrea with the owners that assuring the
availability of creative works at a fair return
to the copyright holder and a fair income to
the user of rights involves marketplace .-
considerations. Howaver, we are not .
completely satisfied. with any of the owner’s
three approaches {0 a market vahue for .

ton, * distant broadcast signals, Accordingly, the

royalty rate we dotermine ls substantially
below the 27 cents propoeed. -

We find record support for each of the .
carriera’ challenges to Dr. Sitberman's
testimony. (Brief, 43-49). His choice of four
cablke programming services as the butlding
blocks for a composite chanmel was not the
only possible selection, and in the end could
not be proven as a close analogue to any of
the distant signals in question. (T1.79-61) Use
of “top of the rate card™ prices wex, by the .
witness' own admission, a doubtful choice
(Oirect Test., 8, at n. & see also Tr 103). His

on the value to the cable operator
of insertable 3 wes imprecise and

Filing, Attachment A) Rather than discoss in
any detail possible differences in operating
coat betwecn cable operators end satellite
carriero—differences whichdmi@taﬂedtha
two industries’ perceptions
valse—Dr. Silberman tended to chiefly
on an esoeried é0-cent difference hig
compezite price and the price charged

ong
distributor by some satellite-carriers. {Tr 100- .

10 - . . .

Tiace difficuitles in constructinga .

hypothetical free market for distant -

broadeact €ignals are not newr. Ten years ago,

the Copyright Royalty Tribunal examined at
similar

oWDers
attempting to value distant s newly

eligible for cable compulsory e.17

- « Dr.Sitberman's second approach,

‘cxaminaﬁondtbcparﬁaﬂarbmm .

and other operating costs of satellile carriess,
especially In relation to such costs for cable
operators, the Panel {3 unable to discern the
significance to be given the prices charged to
distribaters or HSD vaess for various -

howaver, these groes revenue
figures cannot speak persuasively to the point
of fair income to the satellite carrier as a nser’
of creative works 38 . .

extent will be discusced below. By
themsetves,

1 Adjustment of the Royalty Rote for Coble ~
Systems, Docket No. CRT 81-2, 47 FR 52148 (Nov.
19, 1882}, voe text between notes 40 and 5% off'd sud
nac. Not. Coble T.Y. v. Copyright Royelty Tribuno’,
724 F2d 178 (1983} The Tribenal's 1042 acalyuis
included regional eports aatwocks, which we have
considerod here as wall in connoction with Mr. .,
Desoer's testimony. :

14 On the other side of the coin. nelther can we

& profit in five years. (Tr 272, 229, 489)

- Finally, we cannot credit a third approach
by which Dr. Silberman,-agnin assisted by .
M., Coopsr, tock a regulated rate paid for .-;
certain superstations under cable compulsary
licenea and edded to these & presumably
market-based charge pald by cabla operalors
to sateilite carriers for the imporiation of
these signals. (Tt 120-31) The witness chose o
wids range for treneport cost of 4 10 10 cents,
and gave no particular reason for choosing 8
. cents as the number to Ineert inhis - ..
calculation. By Dr. Silherman's own Tl
implication in testimoay (Tr 133}, this hybrid
of compuleory and voheatary rates seems leca
satisfying than the frst spproech.” . .. -

Perhaps the most readily quantifiable of -
thedamenumDr.Siﬁaanm&e 's initial o
composite of {our cable prograsuning .
services were the tables of license fees per
subscriber peg'month for thook services and
similor ron-brosdcast offesifgs. (Owners o
Exh. £) Despite the witness’ denturret [[irect
Test, 8 n% Tr §3)) the Penel would be more
nclined to lock at aversge aciual fees rather
than top-of-card ratee. For the sake of .- - -
argument, {f & valee of fosertable

controverted. {Tr 83,118 Carrier Informetion - mmmmummm .

of Dr. Siiberman énd the 7.1 cents of the
carriers }%-—gay 5 cents—and this fs then”
subiracted from the 23-cenTaverage - -
calculated by Silberman (TY. 23}, the resuit
comes close to the superstation rute we have
determined by other moans.* ~© .

- The Panel has acted on ita belief that |
marketplace considerations are relevant by
sxamining the only proposals in hand—those
of the copyright owners. Given the identfied .
weakTiesses in each of the three approaches
taken by owner witnesses, we think #t . . .
‘reasonabia that the rate we bave determined
falls betow the rate requested by the owners.
We do'not find fn the record cufficiently
- detailed evidence os to the revenucs, costs
and profits of the varioos businesses cn both
sides to cast doubt on the capability of our -
-rate to achieve the objectives of making -
creative works aveilable with a fafr return to

the copyright owners. - . .

The carrlers, by choice, did not supply
market analogies and calculations, ’
Nevertheless, we must do the best we cun, on
this tecord as given, to assure that the
objective of fair income to the user is met.
We have said earlier that the ocwners’ mere -
recitations of per-subscriber prices to
distributors and HSD owners caanot, by
themselves, establish market value ebseat a
better knowledge of satellite carrier costs.

The carriers, oa the other hand, chose not
to supply those costs, which were peculiasly
known to them. They put forth the relative
stability of thair retall prices (Direct Test.,
Exh, B} as an {roplicatior. that market ceilings
bad been reached, such that ralsing royalty .
rates would unfairdy reduce carrier Income.
(Direct Test., 55-58), Another inference Is
possible: That initial rales tumed out to be
ample enough that increasos have not been
required. (Tr 357-58] When this inference is
coupled with absence of detailed carrier ’
response to the gap between owner-proposed

'* To repeat, the Panel ia treating these numbers,
by conoend, s argument of counse] on both sides.
Notle 15, supro. S
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royalty rates of 27 ceats and 87-cent-t0-$1.09
prices to distributors and HSD users, the
Panel believes that its rate will not fail to

. provide fair income to the satellite carriers.

Relative Contributions and Risks

We are impressed by the testimony of Jack
Valenti for the owners and G. Todd Hardy for
the carriers that both sides have made great
creative and technical contributions to the
supply and distribution of a great variety of
video programming to HSD users. It appears
that each side needs and values the
achlevements of the other In opening new
markets and in developing the media for their
communication.

The appeal of the owners' works is amply
shown by their popularity both at home and
abroad. The technical ingenuity of the HSD
industry is demonstrated {n many ways, but
perhaps most significantly by (1) the
declining size and price—as well as the
flexible, multi-satellite orientation—of home
terminals; and (2) the development of a
descrambling authorization center which, we
understand, will be upgraded in the near
future In ways that will bengfit owners,
carriers and users, Carrier witness Hardy
testified that, by making HSD signals more
piracy-proqf, the new technology might
Increase subscribers by as much as 100%
(Hardy, Direct Test. 55-57; Tr 286-87}

In {ts full measure, the statute bids us
consider not only creative and technologlcal
contributions but also capital investment,
cost and risk. While these elements may be
larger in the absolute for the owners, we are
inclined to agree with witness Hardy that
investment, cost and risk have been
relatively quite high for satellite carriers and
their allied manufacturing and distribution
businesses. On balance, we find no reason on
this record to conclude that one side's overall
contributions, In relation to those of the other,
are so much greater as to have Independent
effect on our rate determinalion.

Discuptive Impact

Section 119 asks us to consider disruption
of both structure and “prevelling practices”
in the businesses on both sides. Our
examination here necessarily covers much of
the same ground as in the previous discussion
of creative works made available with fair
return and fair income. The Panel has kept
the correlations of these factérs in mind as It
analyzed the criterion of disruptive impact.

Carrler witness Hardy testified that
because the HSD industry is 0 small by
comparison with the businesses of the
owners and their allies, “it is difficult to
imagine any HSD [royalty tate] materially
affecting the owners." In contrast, he sald, a
rate increase of the magnitude proposed by
the owners would harm the HSD industry in
at least two ways: {1} The carriers would be
at a “competitive disadvantage vis-a-vis the
cable industry;” and (2) because the HSD
market “Is already at, or neaf, its price limit,”
royalty Increases of 100% ‘or more would be a
“gevere jolt" that could not be absorbed
through increased revenues. (Direct Test., 58)

Concerning compeuuve disadvantage, we
believe our calculations and discussion of the
principal carrier/cable rate disparities—
syndex surcharge and network differential—

have been properly sensitive to
Congresslonal concerns. With regard to the
more significant of these factors, the syndex
surcharge, the satellite carrier pays a higher
royalty rate than cable, but is not burdened
by the blackout requirements apphed to cable
operalors.

Not only In comparison with cable, but In
an absolute sense, we have tried to avold
carrier “rate shock.” From the record on the
significant differences between the more
established HSD business of retransmitting
superstations and the newer and shakler
undertaking of delivering network signals
into severely clrcumscribed geographic areas,
we are concerned that the independent
station license fee not be set 8o high as to be
not oaly Injurious in itself but also damaging
in its upward effect on the network station
rate. {Tr 350-81)

As discussed above, the carriers were
quick to point out that owners did not
understand HSD Industry costs or had erred
in trying to estimate them. The carriers,
however, chose not to fill in or correct the
cost picture in any detall. Based on the record
as a whole, we are unable to conclude that
the business structure or practices of the
carriers in the HSD industry will be disrupted
by the relatively small Increases in license
fees we have determined.

On the owners' sidé, the direct testimony of
witnesses Valenti (5) and Cooper (3) spoke In

. terms of “subsidies” to and “underpayments™

from the carriers. In thelr view, such transfers
are antithetical to fair return on copyright.
Mr. Cooper and Dr. Silberman together
Invited us to infer substantial cushion in
carrier prices that could absorb license fee *
increases of the magnitude proposed.

The owners' evidence, however, did not go
so far as to prove that the flow of creative
works to HSD users would be disrupted if a
1893-84 royalty rate less than 27 cents per
subscriber per signal were adopted. In fact,
Mr. Valenti stated simply that neither side
should gain “unfalr advantage™ by the
compulsory HSD license, thus Implicitly
taking the question back to fair return. (Direct
Test., 6)

1. Network Stations

Perhaps the most difficult task [acing this
Pane! has been the determination of a
reasonable fee for retransmission of network
signals. There s a fundamental difference
between Sections 111 and 119 in the
consideration of copyright prolection

.accorded programs carried on network
affiliates. Section 118 ‘and its leglalative
history do not pro\nde a definitive report of
Congress' intentions on this issue. We believe
there are at least two. ways to view the
statutory scheme and its consequences for
programs of network affiliates.

Because the two approaches below are a
composite of evidence and argument from the
copyright owners and the satellite cdrriers
along with the Panel’s own development of

“these positions, for purposes of discusalon we
choose neutral captxons not attaching them to
either side.

First Approach

The House Judiciax;y Committee Report on
the 1976 Copyright Act (No. 84-1478, at 60)
states as o section 111:

K]

{TJhe Committee has concluded that the
copyright liability of cable television systems
under the compulsory license should be
limited fo the retransmission of distant noa-
network programming.

The Committee explained that liability
should not extend to network programming
because its retransmission “does not Injure
the copyright owner.” This was so, according
to the Report, because: *The copyright owner
contracts with the network on the basis of his
programming reaching all marksts served by
the network and is compensated
accordingly.”

By contrast, in the SHVA Congress
expressly.included network programming in
the new compulsory license. 17 U.S.C.
119(a}(2). The House Judiclary Committes
Report on the legislation thus states:

{Tihe bill takes affirmative steps to treat
slmllarly the measure of copyright protection
accorded to television programmming
distributed by national televislon networks
and nonnetwork programming distributed by
independent television staticns. 1°

This difference in approach is consistent with
section 119's lim{tation of network signal
retransmissions to “white areas.” As we have
seen, the Section 118 compulsory license is
expressly confined lo secondary
transmissions “to persons who reside in
unserved households.” 17 U.S.C. 119(a)(2)(B}
“In esgsence,” as the House Commerce
Committee Report states, “the statutory
license for network signals applies in areas
where the signals cannot be received via
rooftop antennas or cable.” 3!

The royalty provisions of sections 111 and
119 reflect the differences In their treatment
of network programs for purposes of the
compulsory license. Section 111(d)(3})
expressly provides that cable royaltics may
be distributed only to an owner of “a non-
network television program.” The 1978 House
Judiciary Committee Report explalns that this
{s “[c]onsistent with the Commitlee’s view
that copyright royalty fees should be made
[sic} only for the retransmission of distant
non-network programming.” H.Repl. 84-14786,
at 67,

By contrast, section 118({b)(3) states that
royalty fees shall be distributed “to those
copyright owners whose works were
included in a secondary transmission for
private home viewing made by a satellite
carrier * * *." In a proceeding challenging
distribution of HSD copyright royalties to
owners of network programs, the Tribunal
has ruled that, under the clear language of the
above gection, “copyright owners of network
programs are entitled to participate and
prove their entitlement in the distribution of
the satellite carrier fund.” 3?

3 Report No. 100-887 (Part 1), 15.

11 Report No. 100-887 (Part 2), 14.

3% 1989 Satellite Corrier Royalty Distribulion
Proceeding, 56 FR 20414, 20416 (May 3, 1991) The
Tribunal relied upon the plain language of the
statute. Fluding the Report of the Judiclary
Committee, which has jurisdiction over copyright.
consistent with this holding. the Tribunal rejected a
contrary stateinent in the House Commerce
Committee Reprort {discussed infro.)
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In section 111, since network programming
(then estimated 1o represent 75% of a nétwork
affiliate’s total viewing) was not copyright-
protected, Congress assigned those signals a
DSE value of only 25%. This effectively
resulted in cable systems paying fees for
independents and affiliates at a 4 to 1 ratio.

When it came 1o setting [ees for the initial
period of the SHVA license, Congress
maintained that ratia. Thee only explanation
given by the House Judiciary Committee for
the 12-cent and 3-cent rates was: “These fees
approximate the same royalty fees paid by
cable households for receipt of similar
copyrighted signals.” 23 While this statement
makes evident sense as to independent
stations, which are treated similarly under
the cable and HSD compulsory licenses, the
Judiciary Committee did not explain the
initial parity of network rates—given the
dissimilarity in the copyright treatment of
network programming under the twa sections.

The House Commerce Committee, which
also reported on the SHVA, did offer an
explanation. It quoled the statement in the
1876 House Judiciary Report that “the
viewing of non-network programs on network
stations is considered to approximate 2§
percenl.” CaiTying this logic forward. the
Committee concluded that copyright ownera
of network programs would not be entitled ta
share in royalties for relransmuam of
network signals lo “while areas.” Report 100-
847 (Part 2). 23.

The copynghl owners of non-network
programming relied on this slalemen! in
seeking 8 Tribunal determination excluding
network programming from section 113
royalty distributions. As we have seen, the
Tribunal rejected that contention in light of
the clear language of the statute.

Accordingly, the copyright awners befare
this Panel assert that the fee collected for
network slations musl be the same as that
collected lor independent stalions. {Kryle
Test., 1, 3, 6; Brief, 49-52) They view
retransmission of network signals ioto white
arcos as a new use of their product for which
they are entitled to compensation. They argue
that any effect on network advertising
recaipts {s irrelevant. What is relevant is that
the carriers are profiting from this new mode
of commercial exploitation of their
copyrighted works. (Tr 232-33) °

Second Approach

The same leglslative material is susceptible
to a second and equally respectable view.
That Is, section 111 and 119 (aa written in
1988) lreat network signals alike for purpoces
of licensa fee collection, but they are
different in tbe matter of fee distributica.
.This latter aspect was what the House
Judiciary Report referred Lo when }1 spoke of
“alfirmative sleps o treat similarly™ network
station and Independent station
programming.

Despite section 118's entitling of network
program owners {o participate in
distributions from the satellite royalty pool,
the law as writlen—{or reasons that may not
be discernible—does nat require a match
between fees paid In and funds drawn out.
Instead, the carriers assert that Congress

13 Report No. 100-867 (Part 1), 22,

deliberately retained tha 1878 ratio in 1888 to
assura their industry's parity with cable
systems for competitive and otber reasans.
(Brief, 25-30)

Besides their compelitive parity argument,
the carriers essentially claim that netwock
program owners and the networks
themselves are pot harmed, but belped, by
HSD extension of network signals into
unserved areas. They point out that cable
operators historically have engaged in such
impertation, and that Congress in 1588 was
aware that satellite carriers and distributors
would perform a similar function.
Accordingly, the 4:1 ratio was retained.’
(Hardy Direct Tesl.. 32: Brief 28)

The “while areas™ restriction on satellite
carrier retransmission of netwock statioas is
only briefly described in the House judiciary
Report on the SHVA, but extensively
discussed in the Commerce Report. There il is
explained as a means of preserving the
exclusivity of valuable relationships of
networks and their affiliated stations, by
precluding satellite carriers from importing
network stations-into arzas already served
by a local station carrying that network.24

Asserting that the record demaonstrales
lack of HSD influence ‘oa the network
advertising market. the carriers suggest

Advertisers dealing with the networks
doubtlessly assume they are buying into
nationwide distribution withoul even
coasidering the “while arva’™ and HSD issues.
Copyright holders presumably make the very
same assumption {Brief, 29)

By extension, this-reasoning would explain
why on the collection side the Congress in
1988 initially retained the network signal
differential oa the ground thal carriers
should not be paying a s2cond time for
network programming.

The Faimess Qbjectives

Both the first and second approaches are
plausible interpretatioas of a tangled .
legislative background. We add to themn,
however, considerations of practicality and
equity which preclude our taking either
approach lo its end. unmodified.

We find, initially, that we are nol bound in
law to continue the 4:1 ratio in fee collections
for independent stations and network
stations. As noted elsewhere in this Repori,
royalty rate parity is oaly one of several
crileria Congress set foc our consideration.

However, if under the first nppmach we
were (0 fix the pew ratio al 111, carriers
would pay 17.5 cenls foc relransmilting
network signals, a rale nearly six times the
current fee. If we adopted the second
approach, the 4:1 ratio would pcoduce a rale
of 4.4 cents. As discussed below, this
approach does not conform to present-day
estimates of the amount of noa-netwock
viewing on nelwork alfiliates. To choose
between these figures, we look for guidance
In the record as (o a payment thal would be
fair in return to the ownes, fair in relation to
the incoma of tha“user, and not disruplive lo
the business structure oc practices of either,

Affording the Copyright Owner a Foir
Return. In appraising this factor, a
comparison with the return to the copyright

. 3* Report 100-887 {Part 2}, 18-20.

owner from HSD distribution of
supersiatioas—cutrently foue times the retum
from petwock stalions—is pertieal This is
especially true since the prices charged by
satellite carriers or their distributocs to HSD
owners for petwork signals are 24 high o
even higher than the prices charged for -
superslatioons. Carrier wiltness Hardy testified
that the price charged in 1992 by PrimeTime
24 for network signals was abou! $12.50 per
year per signal, while the price charged by
Superstar Connection for supersiation signals
was $11.00 per year per signal (Tr 482-83)
Indeed, PrimeTime 24 subscribers who
subscribe to oaly one or two of ils three
network station signals—primarily because
they are not “unserved” with respect o all
three netwocks—pay an undiscounted, three-
network price of $37.50 apnually, |

Actually, it may be that the series and
sports programming oa petwork stations, for
which large sums are expended by the
networkas, is of greater valse 1o the HSD
subscriber than superstatioa programming,
To the extent that HSD subscribers have
program interesls similar to those of cable
subscribers, a survey at Owner Exh. 9
appears pertinent Twao oul of three cable
subscribers responded that they would either
definitely cancel or consider cancelling their
cable subscriptions If network stations were
dropped {rom their cable systems. Kryle,
Direct Test., &

These considerations support a netwock
slation rale at least equal to that charged for
independent stations.

Affording the Copyright User a Fair
Income. Carrier witness Hardy testified that
PrimeTime 24, a company he founded, bas
nal yet shown a profit from its combined
activities in five years of operation. He
believed the same to be true of Netlink, the
other principal carrier of network atations.
Despite requests, this testimony was not
accompanied by cost data, financial
statements or like evidence which could be
subjected to meaningful examination.

Nonetheless, we believe that distributiag
network signals may be less profitable than
distributing superstations to the HSD mackel.
This {s because even before development of
the HSD market, superstation carriers served
a large cable market through distribution
arrangements with cable operalors serving
tens of millions of subscribers. The additional
revenue derived from extending that
distribution to HSD owners, with litile
incremental expense so far as this record
shows, would appear to yield significant
incremental profits. By contrast, satellile
carriage of network stations s a new
business established expressly to serve the
HSD market. (Tr 350-81} In addition, the
potential HSD market for network stetions
may not ba as great as that for superstations,
since it is confined to white areas comprising
only 1% of the nation's TV households. :
(Kryle, Direct Test., 7)

These conslderations would lead us to a
reduction in the 1993-84¢ royalty rate for
network stations to perbaps 50% of the
superstation rate.?®

24 We edoa have given separste atiention ta the
criteria of creetive works' avsilability and relative
i Coatinued
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An Altemnative Approach .-
A similar result would follow were we lo
accept the carriers’ view, inter alia, that"
. Congress intended no value to-be assigned
_retransinissfons of network programs on
network stations because of the benefits
derived from extension of network
advertising to additional viewers. . .
Evidence supplied by the owners suggests
.that relative viewing of network and non-
network progrimming on network stations -
today is closer to 50-50 than 75-25. ~ . ~
(Informational Filing, Attachment 4) Applying

these numbers would also lead to a network™ .

station royalty rate of about half the -
superstation-rate. . -
Network Station Rate Determination. -

Based on all the foregoing factors, we would

set the network station compulsory license
[ce for 1993-64 at approximately 8 cents:
There remains for us to-consider, however;
the final criterion of industry disruption.

We are concerned that an immediate-
increase on this scale might be disruptive to
satellite carriage of network signals. Given
. that the.rates fixed by this proceeding will be
in effect for only two years, we are setting -
the rate for that period at 8 cents. This is
about 1.5 cents higher than would have
resulted under the 4:1 ratio fixed for 1989-32.
an increase which we think is'not only
reasonable under all the circumstances, but -
also oné which the HSD industry-can prepare
for between now and January of 1993.2¢

Condusion

For all the reasons discussed abaove, the
Panel determines that the compulsory license
fees to be pald in 1993 and 1994 by satellite
carriers for the right (o transmit secondarily
to the public. for private home viewing,
primary transmisslons of broadcast stations,.
should be: .

* 17.5 cents per subscriber per month for
independent stations, also known as
superstations:

owner/user contributions. but conclude that they
would not independently affect the oulcome for
network station rates. .

4 [n theory, we could fix a rate for network -
signals cleared of syndex conflicts, but given the
substantlal adjustments already made in the rate for
these signals, the absence on this record of aay such
cleared signals. and the relatively brief period of
effectivenesa for our determination. we decline to
establish a syndex-proof rate for network signals,

. * 14 cents per subscriber per month for

" independent stations whose signals are

syndex-proof, as defined at note 1& and

* 8 cents per subscriber per month for
network stations, including public
broadcasting stations.

Pursuant to section 118(c){3}{C). the Pane!
determines that the entiré cost of this
arbitration proceeding should be borne -
equally by the respective sides, the copyright
owners on the oné side and the satellite
carriers on the other. :

Respectfully submitted,

Arbitration Panel
Virginia S. Carson. .
Chairperson.

James R. Hobson., |
Arbitrator.

David H. Horowitz,
Arbitrator.

March 2, 1992,

Certification of the Record

The Arbitration Panel, by its Chair,
cerlifies the followingdocuments as the
Record in CRT Docket No. 91-3-SCRA:

Written Direct Testimony of: Jack Valenti,
Fritz Attaway, Allen Cooper, Stephen
Silberman, Edwin Desser, Sanford Kryle.
received February 10, 1892 as if given orally.
. Written Direct Testimony-of:G. Todd
Hardy. Appendix to Direct Testimony of C.
Todd Hardy received February 11, 1892 as if
given orally.

Exhibits -

Copyright Owners Ex. 1: Cable Dala
Corporation, reports of cable system
copyright royalties, 1986-1989.

Copyright Owners Ex. 2: Satellite Service

. Ads/"Orbit” Magazine.

Copyright Owners Ex. 3: Program Schedule
for November 15. 1991, December 10, 1991,
and fanuary 23, 1992 for cable services Arts
& Entertainment, WTBS, WGN, TNT. USA.
Nickelodeon.

Copyright Owners Ex. 4: Cable TV
Programming Report, Paul Kagan
Associales, {nc., March 25, 1991,

Copyright Owners Ex. 5: Ads for sporling
events on salellite television services.

Copyright Owners Ex. 6: Report, FCC Gean.

" Docket No. 83-88, Dec. 29, 1989.

Copyright Owners-Ex. 7: Notice of
Declaratory Ruling, CRT Docket No. 91-1-
895CD, May 3, 1991.

Copyright Owners Ex. 8: Statements of
Account, Satellite Carriers, and Pee
Generation Report. 1889-91. .

Copyright Owners Ex. 8: America’s
Watching, Public Attitudes Toward
Television 1981, Roper Organization. .

Copyright Owners Ex. 10: Cable Television
Developments, September 1991, National
Cable Television Association. -

Satellite Carriers Ex.'A: Curriculum Vitae, G.
Todd Hardy.

Satellite Carriers Ex. B: Satellite Carriers and
signals carried. -

Satellite Carriers Ex. C: Diagrams, High
Density and Low Density Cable Systems.

Satellite Carriers Ex. D: Cable Dalta
Corporation, Cable Systems Royalty
Report, 1990.

Satellite Carrlers Ex. E: 1990 Cable
Compulsory Royalties (calculation).

Satellite Carriers Ex. F: 1890 Cable
Compulsory Royalties {calculation).

Satellite Carriers Ex. G: Nielsen estimate of
cable subscribers, 1990 by quarter and 1990
average. _

Satellite Carriers Ex. H: Declaration of
Thomas Larson, President of Cable Dala
Corporation.

Transcript of Hearing. February 10. 1992.
Transcript of Hearing, February 11, 1992 and
Copyright Owners Exhibits 12-13, bound

inlo transcript, Satellite Carriers Exhibits I.

J. K. bound into transcript. and Punel

Exhibit 1. bound into transcript. (Carrier

Ex.1is an Information Filing.}

Copyright Owners Ex. 11: Information Filing.
accepted with the exception of the further
statement of Stephen Silberman. Mr.
Silberman's argument was treated in the
Brief of the Copyright Owners as argument
of counse!.

Post-Hearing Briel of the Satellite Curriers,
February 19. 1992

Post-Hearing Brief of the Copyright Owners,
February 19, 1992,

Traascript of Oral Argument, February 21,
1992, .

[ certify that the listing above contains the
Record on which the Arbitration Panel based
ils award.

Virginia S. Carsoa, .

Chair.

(FR Doc. 92-10211 Filed 4-30-82: 8:45 am]

BILLING CODE 1312-00-M
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particularly where, as in the case, the
litigation-is quite complex and involves
the technically-oriented testimony of
numerous wiinesses. There are also cost
considerations. Broad discovery rules
would considerably increase the cost of
CARP proceadings, without necessarily
producing a corresponding increase in
the quality of the evidentiary
presentations. The parties may,
therefore, as of right only request
documents which underlie a witness’s
factual assertions.

The rules do not, however, prohibit a
party, once the CARP has begun, from
petitioning the Panel to take discovery
on an issue or issues that it believes are
critical to the resolution of the
proceeding. As noted above,
augmentation of the record is the
prerogative of the CARP, and the Panel
has the discretion to decide whether or
not to allow additional discovery
beyond that of section 251.45(c)(1}. See
37 C.F.R. 251.42 (CARP may waive the
rules upon a showing of good cause).
SBCA complains that the Panel might
have reduced the royalty rates based on
the issues it raised had it allowed
additional discovery. Yet, SBCA never
petitioned the Panel to take such
discovery. The Panel cannot be faulted
for not reopening the record and
allowing additional discovery when it
was asked to do so. See National Ass’n
of Broadcasters v. CRT, 772 F.2d 922,
936-937 (D.C. Cir. 1985) (claimant
failed to petition Tribunal to ailow it to
adduce additional evidence regarding
opposing party’s alleged lack of
copyright ownership).

The issue remains as to whether the
Panel should have reopened the record,
on its own motion, and allowed SBCA
to take discovery on the issues it rates:
i.e. whether it was arbitrary for the
Panel not to do so. In the Register’s
view, the Panel did not act arbitrarily.
Regarding the value of retransmission
consent negotiations, the Panel found
that Ms. McLaughin, and Messrs.
Gerbrandt, Shooshan and Harin offered
testimony regarding the probative value
of retransmission consent negotiations
on the fair market value of retransmitted
broadcast signals. Panel Report at 34—
35, The Panel found this testimony to be
unsupportive of the proposition that
retransmission consent negotiations
affected the fair market value analysis.
Id. at 35. Because there is record
evidence to support the Panel’s
determination, the Panel did not act
arbitrarily.

With regard to the purportéd added
value to broadcast signals by satellite
retransmission in digital format, and
attractive electronic guides provided the
subscribers, the Panel determined that

“no quantifiable benefit was identified
and no evidence adduced that this
benefit weuld materially affect fair
market value * * *.” Panel Report at
40. As the Copyright Owners correctly
peint out, any added value from digital
picture quality and electronic guides
would occur for both broadcast and
cable network programming, Copyright
Owners Reply at 25. SBCA could have
presented evidence that demonstrated
that satellite carriers pay a lower {ee for
licensing cable networks as a result of
digital picture quality and electronic
guides provided by the carriers. Such
evidence, if it exists, is in the sole
possession of the satellite carriers.
SBCA presented no such evidence. The
Panel, therefore, cannot be faulted from
finding no evidence to support added
value from these items. .

Regarding clearance costs saved.by
broadcasters and copyright owners from
satellite retransmissions, the Panel
stated:

SBCA further argues that in a free market,
it would be virtually impossible for satellite
carriers to negotiate directly with every
copyright owner of every program contained
in each day's signal they retransmit.
Accordingly, they reason, broadcasters would
invariably by compelled by market forces to
clear all rights and negotiate with satellite
carriers for retransmission of their entire
signals. Those costs which the broadcasters
would incur in purchasing the clearances are
unknown. Hence, SBCA concludes that the
section 119 rates should not be raised
without considering the broadcasters’ cost
savings. We tend to agree with both of
SBCA’s premises but not its conclusion. ln a
hypothetical free market, it is quite
conceivable that the higher the costs
broadcasters must pay to clear their signals
for DTH distribution, the higher the royalty
rates they would charge satellite carriers.
Accordingly, the impact of higher clearance
costs on the fair market value (based upon a
hypothetical free market analysis) could be
positive rather than negative. No adjustment
to the cable network benchmark is required.

Panel Report at 41.

* SBCA contends that Copyright
Owners never put on any evidence
demonstrating their cost savings, and it
should not therefore be presumed that
clearance costs would be passed on to
satellite carriers. SBCA Petition {o
Modify at 30. SBCA's argument,
however, is one of emphasis rather than
evidence. SBCA asked the Panel to
quantify what the average cost might be,
in a hypothetical market, for clearance
costs, and how satellite carriers and

broadcasters might allocate such costs. * '

Not surprisingly, SBCA does not
indicate what, if any evidence, would
conclusively demounstrate what such
costs might be, or who might bear

them.10 It is not reversible error for the
Panel to reason that in a marketplace
which does not exist, clearance costs
might have a positive effect on the cable
network benchmark, rather than a
negative one.2°

Finally, with regard to the purported
increase in advertising revenues and
compensation from expanding coverage
of broadcast signals by satellite
retransmission, the Panel found that it
could not quantify any potential
reductions of the cable network
benchmark. Panel Report at 37. While
allowing SBCA expanded discovery on
these points might have assisted the
Panel in quantifying a downward
adjustment to the cable network
benchmark, the Register cannot
determine anything in the record that
compelled it. Furthermore, the Panel
did conclude that its choice of the
“conservative’ PBS/McLaughlin cable
network benchmark reflected its .
inability to quantify any increased
advertising revenues that copyright
owners might receive from expanded
markets through satellite
retransmission. Id. In the Register’s
view, the Panel’s action was the product
of rational decisionmaking. ’

H. Conclusion

Having fully analyzed the record in
this proceeding and considered the
contentions of the parties, the Register
recommends that the Librarian of
Congress adopt the royalty rate, effective
January 1, 1998, of 27 cents per
subscribef per month for retransmission
of any distant superstation and network
signals by satellite carriers to
subscribers for private home viewing.

In addition, the Register recommends
that the Librarian not adopt any royalty
fee for the local retransmission of
superstation signals, as defined under
17 U.S.C. 118(d)(11), and for the local
retransmission of a network signal, as
defined under § 119(d){11), to any
subscriber residing in an unserved
household, as defined in § 119(d}(10).

Finally, the Register recommends that
the petition to modify the Panel’s
decision filed by EchoStar be dismissed,
and the motion of Copyright Owners to
dismiss attachment A of SBCA’s
petition to modify (and the

19 SBCA does cite a statement of FCC
Commissioner-Dennis that broadcasters might have
to bear these costs. SBCA Petition to Modify at 30
(citing "'In re Compuisory Copyright License for
Cable Retransmissions,” 4 FCC Red. 6711 (1989}
{Commissioner Dennis, concurring). However,
Commissioner Dennis’ statement is speculative,
describing what might happen to broadcasters “in
some cases,” 4 FCC Red. at 6711, and is far from
conclusive evidence.

20 fact, the Panel did not make any change to
the benchmark for clearance costs.
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accompanying aréument and
discussion) be granted.

Order of the Librarian

Having duly considered the
recommendation of the Register of
Copyrights regarding the Report of the
Copyright Arbitration Royalty Panel in
the matter of the adjustment of the
royalty rates for the satellite carrier
compulsory license, 17 U.S.C. 119, the
Librarian of Congress fully endorses and
adopts here recommendation to accept
the Panel’s decision in part and reject it
in part. For the reasons stated in the
Register’s recommendation, the
Librarian is exercising his anthority
under 17 U.S.C. 802(f) and is issuing
this order, and amending the rules of
the Library and- the Copyright Office,
announcing the new royalty rates for the
section 119 compulsory license.

The Librarian is also dismissing the
petition to modify filed by EchoStar,
and is dismissing the affidavits
contained in attachment A of SBCA’s
petition to modify, and the
accompanying discussion and
argument.

List of Subjects in 37 CFR Part 258
Copyright, Satellites, Television.
Final Regulation
In consideration of the foregoing, the

Library of Congress amends part 258 of
37 CFR as follows:

PART 258—-ADJUSTMENT OF
ROYALTY FEE FOR SECONDARY
TRANSMISSIONS BY SATELLITE
CARRIERS

1. The authority citation for part 258
continues to read as follows:

Authority: 17 U.S.C. 702, 802.

2. Section 258.3 is revised to read as
follows: .

§258.3 Royalty fee for secondary
transmission of broadcast stations by
satellite carriers.

(a) Commencing May 1, 1992, the
royalty rate for the secondary
transmission of broadcast stations for
private home viewing by satellite
carriers shall be as follows:

(1) 17.5 cents per subscriber per
month for superstations.

{2) 14 cents per subscriber per month
for superstations whose signals are
syndex-proof, as defined in § 258.2.

(3) 6 cents per subscriber per month
for network stations and noncommercial
educational stations.

(b) Commencing January 1, 1998, the
royalty fee for secondary transmission of
broadcast stations for private home
viewing by satellite carriers shall be as
follows:

{1) 27 cents per subscriber per month
for distant superstations.

(2) 27 cents per subscriber per month
for distant network stations.

(3) No royalty rate {zero) for a
superstation secondarily transmitted
within the station’s local market, as
defined in 17 U.S.C. 119(d}(11).

{4) No royalty rate (zero) for a network
station secondarily transmitted within -
the station’s local market, as defined in
17 U.S.C. 118(d)(11), to subscribers
residing in unserved households, as
defined in 17 U.S.C. 119(d){10).

Dated: October 23, 1997.
So Ordered.
James H. Billington, .
The Librarian of Congress.
[FR Doc. 97-28543 Filed 10-27-97; 8:45 am]
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38 CFR Part 21
RIN 2900-Ai69

Miscellaneous Educational Revisions

AGENCIES: Department of Defense,
Department of Transportation (Coast
Guard), and Department of Veterans
Affairs.

ACTION: Final rule.

SUMMARY: This document amends the
educational assistance and educational
benefit regulations of the Department of
Veterans Affairs (VA). It removes a
number of provisions that no longer
apply or otherwise have no substantive
effect, and makes other changes for the -
purpose of clarification.

DATES: This final rule is effective
October 28, 1997.

FOR FURTHER INFORMATION CONTACT: June
C. Schaeffer, Assistant Director for
Policy and Program Administration,
Education Service, Veterans Benefits
Administration, 202-273-7187.
SUPPLEMENTARY INFORMATION: This
document affects 38 CFR part 21,

subparts C, D, G, H, X, and L. It removes
provisions that are obsolete, duplicative,
or otherwise without substantive effect,
and makes changes for the purpose of

- clarification. This document makes no

substantive changes. Accordingly, there
is a basis for dispensing with prior
notice and comment and delayed
effective date provisions of 5 U.S.C. 552
and 553.

The Department of Defense (DOD) and
VA are jointly issuing this final rule
insofar as it relates to the Post-Vietnam
Era Educational Assistance Program
(VEAP) and the Educational Assistance
Test Program (EATP). These programs
are funded by DOD and administered by
VA. DOD, the Department of
Transportation (Coast Guard), and VA
are jointly issuing this final rule insofar
as it relates to the Montgomery GI Bill—
Selected Reserve program. This program
is funded by DOD and the Coast Guard,
and is administered by VA. The
remainder of this final rule is issued
solely by VA.

The Secretary of Defense, the
Commandant of the Coast Guard, and
Acting Secretary of Veterans Affairs
hereby certify that this final rule will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601—612. This
final rule makes no substantive changes.
Pursuant to 5 U.S.C. 605(b), this final
rule, therefore, is exempt from the
initial and final regulatory flexibility
analyses requirements of sections 603
and 604.

The Catalog of Federal Domestic
Assistance numbers for programs
affected by this final rule are 64.117,
64.120, and 64.124. This document also
affects the Montgomery.GI Bill—
Selected Reserve program which has no
Catalog of Federal Domestic Assistance
number.

List of Subjects in 38 CFR Part 21 -

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Education,
Employment, Grant programs-
education, Grant programs-veterans,
Health care, Loan programs-education,
Loan programs-veterans, Manpower
training programs, Reporting and
recordkeeping requirements, Schools,
Travel and transportation expenses,
Veterans, Vocational education,
Vocational rehabilitation.



